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Preliminary Statement 


This petition is submitted by defendant-appellant 
Texaco Inc. for rehearing and suggestion for rehearing 
en banc pursuant to Rule 40 of the Federal Rules of Appel- 
late Procedure as supplemented by Rule 40 of the Rules 
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of the United States Court of Appeals for the Second Cir- 
cuit. The petition seeks a rehearing of the majority deci- 
sion of this Court written by Circuit Judge Feinberg with 
Circuit Judge Moore separately concurring and dissenting 
rendered December 9, 1975 following oral argument on 
October 24, 1975 which affirmed a determination of the 
United States District Court, Southern District of New 
York (United States District Judge Motley) that Texaco 
was obligated to reimburse the thirty-.wo plaintiffs, con- 
stituting the entire unlicensed crew of the ‘Texaco 
ILuivois” in an amount equal to one month’s wages 
under 46 U.S.C. § 594 together with prejudgment interest 
for breach of the voyage contained in foreign shipping 
articles. The majority did remand for the limited purpose 
of -eviewing the issue of counsel fees. 


The application for rehearing is directed solely towards 
the first issue decided in the majority opinion, namely 
that Texaco was required to sustain the burden of proof 
of the validity of the seamen’s release executed by the 


thirty-two plaintiffs by establishing the plaintiff’s so- 
called ‘‘state of mind’’ pursuant to the principles of 
Garret v. Moore-McCormack Co., 317 U.S. 239 and its 
progeny. It held that merely for Texaco to establish 
prima facie proof of the executed release and the absence 
of fraud and coercion (as to which the plaintiffs offered 
no proof) was insufficient to sustain Texaco’s burden of 
proof. 


The basis for Texaco’s requested rehearing is the recent 
United States Supreme Court decision by Justice Mars!.all 
writing for a wnanimous Court in American Foreign 
Steamship Co. vy. Lillian M. Matise, (not as yet officialiy 
reported, U.S. Supreme Court Docket No. 74-966, Volume 
36 CCH United States Supreme Court Bulletin No. 12, pp 
B342-B354) decided December 16, 1975, seven days after 
the decision in the instant appeal, It is respectfully sub- 
mitted for the following reasons that the Matise decision 
has a material bearing on the earlier determination by 
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this Court in this litigation and should require a reversal 
of the decision of the District Court with directions to 
enter judgment in favor of respondent-appellant, Texaco, 
Ine. 


POINT I 


The Court Erred in Requiring Texaco to Prove 
“State of Mind” to Sustain the Release and this Prop- 
osition is Now Clearly Supported by the Matise 
Decision. 


As noted in Texaco’s original brief filed on the main 
appeal, it is Texaco’s basic contention that the release 
and mutual consent contained in the shipping articles, once 
received into evidence, and in the abse:.e of proof of 
fraud or coercion, is prima facie valid to deveat the plain- 
tiffs’ right of recovery herein. That, unlike the situation 
of the personal injury release executed by a seaman, ‘‘state 
of mind’’ of the plaintiff-seamen should play no part as 
a requirement in establishing the validity of a release taken 
by a United States Shipping Commissioner under foreign 
shipping articles. 


The majority opinion herein noted that “the greater 
weight of authority does not confine the general rule re- 


garding seamen’s releases to personal injury claims * * *”. 


It is submitted, however, that the recent decision of a unan- 
imous Supreme Court in Matise, supra, specifically indi- 
cates that such a distinction exists. Jones v. American Ex- 
port Isbrandtsen Lines Inc., 285 F. Supp. 345 (S.D.N.Y. 
1968). The attention of the Court is respectfully directed 
to footnote 12 of the Matise decision found in 36 CCH at 
page B350 which reads as follows: 


“The Court of Appeals rejected the District Court’s 
finding that Matise had consented to the purchase of 
the airline ticket with part of the wages due him, in 
part because of its conclusion that Matise was ‘com- 
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pelled to sign the release and Wage Voucher in order 
to receive the remainder of his wages that admittedly 
were due’. 448 F.2d at 473. But there is nothing in 
the record to indicate that Matise’s signing the wage 
voucher and release was the product of any such com- 
pulsion. Indeed, no claim is made that Matise regis- 
tered any dissatisfaction whatsoever with either the 
form or amount of his wages until some months after 
simuing the release. Nor was he the subject of any 
fraud or misrepresentation. See n. 14, infra. Acecord- 
ingly, the District Court’s finding that Matise had con- 
sented to and approved the form and amount of his 
wage payment was not clearly erroreous and should 
nave been respected by the Court of Appeals.” (em- 
phasis supplied) 


Nothing iu that footnote even implies that “state of mind” 
should be a part of the test in assessing the validity of a 
release and mutual consent obtained under shipping ar- 
ticles. As in Matise, there is nothing in the instant case 
to indicate that the plaintiffs signing off the articles which 
contained the release “was (were) the prod of any 
(such) compulsion”. Moreover, there is no pro hatso- 
ever upon the recordgof the District Court that tne plain- 
tiffs were the object of “any fraud or misrepresentation”. 
Therefore, to sustain the release, Matise clearly indicates 
that no further showing, such as “st ’> of Mind” is re- 
quired. 


Texaco’s main brief filed in this Court on the initial ap- 
peal is replete with arguments and distinctions as to why 
the Garret ‘‘state of mind” rule should not be the rule 
where the release is part of a discharge occurring under 
the supervision of a United States Shipping Commissioner, 
to say nothing of the presence of the union official. These 
arguments will not be reiterated here. Suffice to say that 
that part of Circuit Judge Moore’s opinion dissenting 
from the majority holding that ‘‘Texaco should [not] 
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have been required to prove state of mind, once the re- 
leases were signed in the presence of a Shipping Commis- 
sioner and the seamen were represented by a union official 
who supervised the sign-off procedures and who was also 
in contact with union headquarters’’ should, in light of 
the decision in Matise, now constitute the majority view. 


Moreover, the majority also noted in the concluding 
paragraph of Point | of its decision that 46 U.S.C. §597 
permits the District Court to set aside a release for “good 
eause shown”. Texaco does not quarrel with the purpose 
and intent of section 597 but merely raises the question as 
to what is to be the standard for ‘‘good cause shown’’. In 
view of the Matise decision, it submits that the standard 
ean only be compulsion, fraud and coercion. 


Conclusion 


For the foregoing reasons it is respectfully requested 
that this petition for rehearing and suggestion for reb var- 
ing en banc be granted, that the original majority decision 
of this Court be rescinded and the dissent adoptec with 
directions to reverse the determination of the United States 
Distriet Court, Southern District of New York and enter 
judgment for defendant-appellant, Texaco, Ine. 


Respectfully submitted, 


BicHamM Encotar Jones & Houston 
Attorne. for Defendant-Appellant 
T'exaco Ine. 


James S. McManon, JR. 
of Counsel 
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